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STATE OF MOXTAHA
BEEFORE THE BOARD OF PEREINHEL RFFEXLE

I the mateer of Unfair Lakor Pracelos Mo, 1-07r
FEINTERHA BURLIC EMIT.OYEES

ASEQCTRTICN ; MEE&R; and
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Camgilalnanms

FIHE HILLS SO18040L, ALLAN
BAVIS, SUPERIKTEHRZHT, MILES
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Defendiant /Employer .
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The Findisge- 6f Fact, Conclusions of Law and
fecommandad Ofder Were issued by Hoaring Examiners Arivo L.
Plowman on August 20, 1987,

Breaptlens to tha Findings of Pack, Concluslons and Law
and Recormanded Order.were filed by cho Pearacmnel Divisicn,
Department of ARdminlatravlion on September 9, 1387,

Oral arqumont wWas gcheduled befooe the 3ocard of
Farsonnel hppeals on Movember 30, 19087,

rfrer reviewing the reacord, consldering the briefsz and
oral arguments, tho Board orderz as follows:

1y IT 1= ORDERED that Ehe Excepklons to the Fipdings
of Fack, congluslons of Taw ard Rocommiided Order are hecchy
daniad,

4 IT 15 OHLDERED that this Board thorafore adept che
Findings of Facv, Consclusions of Law and Recommondad opder
of Hearlng Examinec arlivn Elowmian as the Flpoal order of ehkls

Board,




The hearlogs examiner®a pedpoged decision ia
nevorchelese adopted wich one gqualifidaticn. The hearings
exaninar made dertain findings bthat the employer had Falled
ko ilnstitute 4 program of progresslve discipline or
wWiarnlogs. The Aoard does not find chese findings
particularly persussive or sopportive of the conclestong of
law in this maceer, and doecs not intend to give cthess
findinge any precedential wvalue.

DNTED this 247 qay of February,1ses.

BOARD OF PERSOHHEL APPEALA

By "I'J.ffli'.lu" Vit ¢ g
Alan Josoalimn /

Chairman
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TIFECKTE QIF RAELIMNG

[
currect copy t

the 27 day of

Kathloan Holden

fssoclate Legal Counsal
Parvonnel Oivislan
epartment of Adeinistracian
Foam 110 - Mitehell Dudlding
Helena, WT S9&§20

ebruary, 1%BE:

Dawld W, Sclteler

Staff fNttorney

Hortans Public Caployees Assaciation
FP.O. Hax HFE0O

Helena, MT 59604

dlfan lavis, Superintendent
Fime Hi11s School

B0, Box 1G58

MiTey Cigy, HT L0311

: i Ao cortify that & Erue. and
¢ docyment wias malled to the- following on
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STATE OF HOHTANA
REFORE THE BOARRD OF TERSONWHEL AFPEARLS

I the makkar ofF Unfaic Lobor Practice Ho:o 1-07¢

WINTAHAE TIMRLIC EMPLOYEES
AESOCTIATICH; HEEMN; and MIKE
HILHEN
Corplainans,
FINOIHGS o PACT;
Va. COHCLOEINNS OF LW AHD

PINZ HNILLA BECHEOOL, ALLAR

NANTS ; SUPERINTERDENT, MILES

}
I
b
I
i
'
'
I RECOHMENDEDR ORDER
:
CITY, HONTARA, }
H
’

i fardant /Enployer .

T T T
i INTRODUECTION

fi hoaring an tha aboves=gaptioned matter was held on
July: 165 1987, in the cowrtroom of the Cuebar Coankty Couact-
bouxe, Miles City, Hontana. At the hoaring Dawvid Stltelsr,
attorney, repeesented the Monbtens Public Employeeps Associa-
tion and Cheole Calbo, Libor Relaticns Specialist, State
Pereonnal Ddvidlen, Deparcment of Adminletration, State of
Hontana rapresénted the Plos EL1Es School. Arlyn L. ®lowman
wing the Heacing Examinec. The paccies bad the opportunity oo
prazant docupantary avidence and testimony of witnesses in
tho support of bthalg capa, Ppon ehe concliuasion of rebutkbal
testimany, the parties waived ciosing argumanks in faver of
post=hearing brietfo. The briefn were to be subnitited
postmacrked no later thon Auguat 9, 1%E%7. Timely brisfs wara
filed and the matter was deeped schoitted on Avgust 10,
1907,
[1. DACKGROUHD

Thin haaring arose ook of an wAaFfaic lobor poactices
charge copplaint filed on or aboof Jonuwagsy 5, 1967, by eha
Honenne Public Emgloyeas &aacclaotion [HIER) noalpal Cha Pl

dilla Hchool. That ‘chargs nlleaged that the DPine Hillas
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dchool viclated tha Montana Collective Rargaining Law for
Tubllec Enployees (Sectiom 39-31-101, ot seq., MCK) by
discharging Hike Mahan for his invalvement in  cectain
prateactsd activibles,

Tha amployer/defendant, Plee Hills Schonl, responded
tinsly to the cosplaict and denfed that Hike Mahan's pro-
teoted activity was a factor in his dissharge. The B loysr
firther assartad that. the epployes was didocharged for
mertisfackaty performanoa,

Un Jeouary 30, 1967, the 3capd of Perscnnel Appeals
appoalonted Michael T, Furlong to investigate the allegatlons
cantnlped within the cosplaint, On March 2€, 1967 an invec-
Bigator's report was issued finding that the allegationo
contained probable merit.

Subgaguently, the Board of Peraconel Appoals appointed
Arlyn L. Plownan as Ifearing Examlner and a Hotice of Bsaring
Was ispued May 20, 1907, A pre-hearlng conference was hald
on Jduly 1, 1987 by bélephone.

ITL. FIHBINGS OF FACT

1. Hike Maban was hiced by the Fina Hillds School aa s
Coctoge Life Attendant on May 12, 19086, He was hlrad apder
the provisions of an On the Job Training (O program, The
CJT  progranm  gubaidized his esployieent for a spacified
trhining pericd., lle conpleted tha OJT program and conkinusd
his employmant with the Pine ELIls Bohoal. e wan a peaba-
tionary enployee, He would have conpleted his probationary
poriod Movember 12, 149HE,

Hiks Mshan had praviously been employed Ly the Fine
liilles Behool Lo the school's dairv.

2.  Hika Mahan's employment with the Pine Wills School
ap & Cobbage LEfe Atcendant whe not without difficuley.

Mike Mahan was Involved in ot least Fiva inetsnces whosaln




(2]

L IR T

24

20
7

24

H

1l
32

he raceived verbal repr inands,

i Hay 23, 1986 = Mike Mahan Violated post
arders and  lefe & co-worker in a lodge Loy
himasl® with twenty=fivo studente, Ha wau
counsaled by & program tanagier. HWe wan fpoat

advised or warned that hig Jnb waa
dy,

in Jespar—

b, May 31, 1984 - Mike Mahan was called s nampa

Ly tha regldents. fia feactmd co
calling ueing punitive neasiures.

Lhism nhine
Unca. sqain

he was pounpeled by & program mansgeEr ~and

nlen ko Larcy Williamue, Baction

Chiaf for

Rogldential Secvices, Mike Mahan wakw repri-
mandad - for hia Punitive neasures and hin
Eailure to implement progqressive discipline.
He wids not aodvised af warned that his job was

in Jeapardy,

O Auguat 0, 1906 - Mika Mohan hHhad

i proflam

WiLh' & ‘atudent. Ha becane  angry with tha
student and. aloo Angry with s co-worcker ip
view of fhe gtudenis, Cnge agaln he wag

counaeled by 4 program mAnagsr
Williams. Ie was adyipsd to learn

i Laviy
oo control

his arnger. Mika Mahan wan jof acelised ar
warned that hig job was in Jaopardy,

. Ootaober 15, 1086 - mMiks dakan contacted the
PrOgran mangar at Raesoll Lodas to dipcuss
another -employeo s parformance . Mike Mahan
Wae angry with the co-workerc and allegad that
the co-worker would pot bagk - him  up, A

meeting wai schedulod bhe nakt day

Eo dlgcusa

the sirgatiog, However, at tha tine set for
the meering Mike Hahpn ' wam  roticent kg

digsouan what Hhad pPrompted” hin

conRplaint,

looo again he was -counselsd By the progran

malkoger  aboue contralling  his
tWer-reacting to aituations, Mike

AnGEr and

Hahap was

not advised or warned his emplayaent waa 1y

Jenpardy,

- | MNovember 1, 1928 - opng p# the rces

denta wan

being transferred to Cugter Lodge  from  tha
maxioum  gecuriby unit;  Thipe escurred’ an
fncidant of hame=calling between Mike Maohan
and  the  studank, The  studént had to be
removed from the lLodgge by 5 secucity guard,
doca again Mike Mahen was counseled Ly Larpy
WLlLLams ahoat hia andarc and “how apger wepld
not diffvse conflict with the studopts bt

would cacnlata Elie nlivation, Mike

Mahan wap

not advised ar warned chat his amploynment was

in Jjeopardy,

In all of tha abova instances any reprimands given wece

Yerbal: no writtan EepEloinds were {asoed,
above Enstances 'd41d tha enployver dingtitotm
brograasive dlecipline or renedial tralming.

X

In neme of e

0 program

of
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L Dupling Dekobste aof 1%86, 1o concart with othoar IMins
tills Echool onplovess, #Mika Mahan cowpiled a st of
conplaints concerning ovents amd policiles affacting thais
enploymant . Thaae <complaints were reduced to wricing and
the epployees requosted: tha helg of lécal uanlon afficera in
presanting Bl conplainks to o nanagement.

Tha Iloonl onlon ofTficers presented this 1ise of aom—
pleints —to Larcy Sililiams, Larry Willinme wan lass  EH&D
Ppleased wvhen prepented with tha corglalnts, 1n the rEopanag
o hin fguaktiones, the local uwnion afflésss Eold Larcy
Williams that Mike Hahlan was directly involved with the
preparation and conpilation of the complainte.

4.  0On Movember 5, I1098&; Mike Mahan wasg siven a
tarmination letbtoer signed by Larcy Willisma in which Hika
Mahan was adviped that hia amploynent had Bsen terminotad
dua £o parforrance deficiencien. The tormination letcber was
wrikkan after recoomendation for termination was rTeceived
from ab least one program manager, and after he conosulted
with and ebtalned the concarrence of Mr. Swaly, Dlrector of
Care apt CoRbely and Mr. Davis, Sapecintondant aof khe Pipe
Hills. School.

i The timing and sequence of evapts mees be gonsid-
erad- &t modak,. only & few weeks passed bedwessn the tims thet
tho list of complainte waes prescnted to the ampleyver and tha
timo of Mika Malkan's discharge.

. On NWovember 2, 1986 Larry Williams counselad Hike
Mahar regarding an incident concarnliéd nape-cillipn betwoan
#ike Hahan and a student., This wes the fourth tine Hike
Bahon had  bBesn eounseled concerning angey seactions’ with
newtents or other steff nembars. A8 In other instances,
Mike Maban wan not warned that his job was in Jeopacdy,

T Sewvaral days later, oo November 5, 1986, Lezry
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Williams discharged Hike Malien, allegedly because tha mappir
in which Mlke Mahan related to oard lnteracted with ssedents
Wil not conducive to thelr rebabhilieakion or treatment.

. Hike Hahon had previously worked for this enploy-
er; He complatad an On the Job Training (OOT) progean. At
the time of him Ltarmlnation, he was within Ean days of
completing his smix nonlh probaticiary period, ¥s was ne
stranger to the mapagarent of Pine Hills  School. L
bafore the time of torninaclan mansgersnt moust have known ol
hin daficiencies apd strengths, work habits and practicon,
Thara is nokhing in the record phowlng thakt the employer
considered axtanding his probaticondry peried o0 cocrect
deficioncies.

2. e may hawve bean less thar an exanplacy employes.
Hr had haon counseled cepestedly: but ha was pnever wacned
that his job. was In jeopardy nor was thess amy mention of
progreassive digcipline, [Thers ie= a certain irsny hete in
that the engloyar rapantedly comploined that Mahan &80 not
inplement prograsolve discipiine whep desling wich Tasl-
tanta, |

13, hAr & probationary esploves Maban could have baan
terminated at Will without recourse.  Mike Mohan seceived
cnuhzaling for locidents on May 23 and May 31, 1987 pclior to
the corploclion of the CJT program. He also tacalvad ceap-
peling for lpcidents on Rugust 20, Octobar 15 And Hovenber
1, 1886, The major chanse in Mike Mahan's standipg ovar
Blils time waw his involvoment with the preparstion of o fist
ol complainkts. The timing of his discharge, slicctly after
Larry Willlama ecame awvare of his involvement with Ehe Iist
af gamplalots, 1w more than colnetdantal,

11, Thore L& wubstantinl eviderce that Mike Halan'e

participation in tha deaftlng of the liot of complainte wne
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e mativatling Facker Ln the declsinn.tn cerminata him,

12, The amplopar 453 not show that Miko Hahan waes
Aigchacged pursdant to any disclplinacy/evaluetion poliey or
eystam, It was not shown that Mike Haban's performance juat
prior te tarminacion was substentially more deficient chan
it had been previoonsly, Woir was it shown that he was subjes-
ted to = poliey, ayatam of practice of prograssive dipci-
pline or romedial training te. correct alleged deficiancias.
Ror whe it shown that hna had ever besn advinsd that %ie
perforpance was a0 deficient an to jeocpardize his continued
comploymant,

IV,  CONCLUSTORE OF LAk

L. The Board of Perconnel fppanle hae duciediction in
Ehie mettar ander Saction 39-31-101 et geqg., HOH,

Z. Purguant to Section 2-18-102, MOR Ele Dephicthent
of Adminfstration -has premelgated Hules, Adednisbsasive
Muilew  of Montana 2213808 through 2.21.3811, dealing with
probationary applovess. Accordingly, an employee pay b
digchaeged at any tine during ehis pix month probaticpary
period,; The probaticnary periad may be axtendad, Pike
Mahan Wwad puch & probaclopary samployiss,

=1 Tha Moptafsa Collective Bargalning Lew for Public
Enployees at Sactlop 39-31-101 et seq.; HOs, ppeci fioally
bection 389-31-401, HCA makes it an untalr labor gractice for
b public ampleyey ko intecferes with, gastvain, or coerce
amiployess in the exarcise of their rcight o spdage  in
aglf=-organization, to form, join &r assist ‘any labar oroan=
ization and to epgage in other concerted activities for thae
purpoes of mubual ald or probection.

The language In the Montana Collective RBargdining for
Public Emplovocs Ast setbing forth eoploves rlghts [Seceion

39-31-201, HCA} and dafining of unfeir lsbor praceices on




the part of employars {Section 39-11-401, MCA] is nearly
identical to similar provigicns in Secedon 7 and B &F che
Ratlofnal Labor Relations sct, 29 USC 150 ot sag, Therefore,
practice 4nd precedent pursuant to the Hoelopal Labor

Relations Act muet be given great weight. Clty of Great

Polle w. ¥oung, AE6 ¥,3d 185, 118 LI 2682,

Eection 19=31=201, HCA in language very aimilse: to
dection 7 of the Natlonal Labar Rolations Aot, ocates Lhat
gblic: enployeas ahall have and chall be protected in tha
uxarcies of certain rights or activitles. Theee protected
acklvitises include asslstling any lebor organizaticn and
angaging in concerted activikcles for the porpose of mutoal
aid or protaction.

Concartad activities have been dafined a= those aceivi-
tiea which ave for the purpose of inducing or preparing fos
group. actlon Loo-eorceck o griovance oF cofsglaint. Iodiana

LGedr Works % HLRH, 371 #0240 273, 64 IIAM 22537 Prill w;

HLED, 751 B.24 941, 118 LIh# 2649) Gncorio Enife Company v
WLIE, §37 ¥.2d 040, 1056 LOAM 7053,

The mutual ald or protecelopn clavse protects ackivieliens

bayond  grievance settlamant, collecclve bergaindng  and

Solf-organlzation. MHLEE v Coca Cols Necsling Company of

HLEB, 556 F.24 1280, 08 LBRM 2917,

Mike HMahan's garticipatien {in the formuletion and
drafting of the list of complaints was protscted activity
unifer Sacbion 1%-31-2801, MCA.

1. - Secbion 3%-3L-401(1), MCA 48 almiluc to Seccion &la) (1}
of tha Naticnsl Lebor Relations Act and must be distinguish-
it Feom  Seoction 39-31-40103}, MCA which dis einflar  Eo
Section Efay 3) of the Hatcicral Labor Relations Act, Sectlion

A9-31-4011(1) , HOCA makes it an onfalr laber practice for a
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rublic employer to  Anterfere With, restrain aor coeres
amployaps in the exerccice of rights guarantesd in Section
3U=31 =207, HCH,

The  proteaction  afforded employees  under Section
30-31-40111}, HCh is not exclusive to obion ectiviby buak
agtends to any group acbiviey fopr mutial aid or protection,
Tharafare, Ploe HilYs Beohaol heas cdamitted an uonfair Laboe
peoctlce Lf HWike  Hahan'e diccharges Interfersd with, ro-
stralnod, or cosrced his Tight %o engage in concerted
ackivity.

It & not pecessary to aghow that bhe dischascge had tha
effect of discouraglng wnion membership. TIe {8 snecessary
only to show that bhe dfigcharge interfered with Hike Mahan's
right bo engage in goneerted activity for mutual aid or

proaceion to show a violation of Saction 19-31-401(1), MCA.

HALI v MeCalbreon, 2146 F.o2d 212; 35 LAMM 20127 HALD . Barnup

aad Sima, Inc., 378 05 21, 57 LRAM 2585; Modarn Motors vy

HLEB; 188 P 24 225, A0 LERM 2620,

S it is not necesadry to. show that Mlke Maban's
Eoneartad and therefore protactad activities were the aola
reason for le dlacharge. It 1o only pacassary to show that
hie protectad activiky was: o wotivating factor In his

dlecharge. HLEE v, Trapeportsticn  Managament Corporation,

462 U3 393, 113 LAAN 2857; PBoard of Trustoca v State of

Mentama, §04 £.3d 770, 103 LERM 3090,

Thara la subetantial evidence Ehat Mike Hahan's conoor-
ted, and theraefore protected, sctiviey wad a motivating
fackor Ln Larry Williams' decision to discharge Mike Maban.
The implementation of the decision to discharge intserfered
with, rnutr;inﬂd o coatced Mike Hahan's rvights under
Scation 39-31-301, MCA and le therefore an wnfair labor

prackles pursuant to Section 389=-31-401(1), MOA.
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& Both  the United Statep Buprome Cobrt and  the
Montona uaprame Conpk have detarnined that if the charging
party has rhown  subakantial evidsnoe that an coployes wag
illegally discharged for protocted astiviky; the busden is
on manogoament 0 ahow, by A prepondecinoe of the ocwvidancs
that the reason for dischibge wad not related to protoctad

acklviiiy. HLED w. Transportation Hanagemsnt Corporation,

Aupro, HBoard of Trustecs v Sctata of MONSRha, supra,

The wspployer, thorefore, head a byiedan o, show by a
prepomderance of the evidenoe that Hike Mahan wowuld haves
baon dlscharged alsent his protected activity. The emplover

has clearly Failod to Ao ag,

Pine Wills Echool, a peblic employsr subdect to the
Montans Collectiwve foe for. Publlc  BEsployes. committad an
untalr lobor practice when Mike Mahan was dlacharged, MEEs
Halian'e protected soctiwvity was a pobivacing Factor £ kis
diacharge. A Would nct have been dischacged on Hovankar 5,
1986 Lt For frls coposrted snd protocted oseleiewy,

V. RECOMMENDED ORIER

It im hereby ordercd that aftie this order becomes

Einanl, Ploe HL1le Scheol, dts officers; agoenks; and papres=

sentoblives shalls:

1. peagse and daslat ies vinlation of Eecotion
1F=31=¢01, MChg

da tnke affirmative “acclion by rolnstating Hike
Mabzn as a Cottaga Life Attendant st the Pinas
HiIla Sehaal;

1. meko Hike Mahan whole by réepaving him for all
ogt wnges, “including dnktorest and  all
benefits which he would have received had he
rot besan terminated on ¥ovenhar 5, 1986;

4, mest with unlon representatives of Mike Hahan
and pttenpt tao detecmine  the ammoont duve hbim
wrndar  punbar 3 above, Lf & mittual deberning=
tipn cannot be made wikhin tepn (100 days,
potify thie Board so that a hearing eay bo
hirld and o detailed remedinl order dsaouedy
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3 post in & conspicuous plaoce in the Pine {ills
Ychopl copion pf the attached notico markad
"Append iz

6, npElly &£hika RBoard kbn welting within twenty

(20] dayer what sgeepe have besan baken ko
comply wilith Elis -apdar,

¥i. HOTICE

Exceptlions to thape Plndings of Pack, Conclusicnes of
Law, and Hecomnended Order may be f£lled within bwaney (20]
davs of service theceof. If no oxcepilons aro Filad, Ehi
Hacommended Order shall becone the Final ordar of el Hosed
of Fartaonnal hppoals. MEdress excepblons bo. the Honprd of
Paraonnel Appealsa, PO, Aox 1710, Belena, Montane $9624.

ﬁ "
Dated thia _d]i!I_dE}' of Rugust, 1987,

7.

learing ¥xaminer

CERTIFPICHTE OF - SGERVICE

The ooderolgqned dosn cortlfy Elae 6 Eede . and sorreot

ﬂ'lﬂﬁﬁr Ehle docorant Was secved upon the followlng on tho
én&i

day of fugust, 19687, postage paid and addrduded as
L

Carcle Colbo

Lakop Falations Spaclialisk

Labor Telations and Employes bepefits Surean
Oaparkmant of Raminletration

Skake of Moptana

Hitchell Bidg,, Hoom B30

Halsna, MY  S9620

Dayvid W, Siitalar
Staff Attorney
Honbanin Public Employees - hdnocintion
PO o SG00
flelsna, MT 544504
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